BISMARCK PUBLIC SCHOOLS SPECIAL EDUCATION DEPARTMENT
NON-CATEGORICAL DELAY GUIDELINES
Federal Definition of Non-Categorical Delay:

As defined by IDEA (Individuals with Disabilities Education Act) Sec. 300.8 (b) § 300.8 Child with a disability. (b) Children
aged three through nine experiencing developmental delays. Child with a disability for children aged three through nine (or any
subset of that age range, including ages three through five), may, subject to the conditions described in §300.111(b), include a
child— (1) Who is experiencing developmental delays, as defined by the State and as measured by appropriate diagnostic
instruments and procedures, in one or more of the following areas: Physical development, cognitive development,
communication development, social or emotional development, or adaptive development; and (2) Who, by reason thereof,
needs special education and related services.

Eligibility:

In North Dakota, noncategorical delay relates to an individual who is at least three years of age but less than ten years of age.
S/he exhibits a developmental profile in which cognitive, fine motor, vision, hearing, communication, pre-academic, socialization,
or adaptive skill acquisitions are significantly below that of same-age peers. If, because of this disability, the individual needs
special education and related services, the school district may determine that the individual is a student with a disability as a
result of this noncategorical delay (15.1-32-24).

Areas to be considered:
* Fine Motor « Vision « Hearing « Cognitive * Pre-Academic « Communication * Socialization « Adaptive Skills

Criteria:

The team shall determine that a student is eligible for special education services in the area of NCD if the student demonstrates
a significant developmental delay. Significantly below average is defined as meeting criteria in ONE of the following three
categories:

Category A:
- Performance at/or below 1.5 Standard Deviations of the mean or the 7" percentile rank in any TWO areas
of development

OR
Category B:
- Performance at/or below 2.0 Standard Deviations of the mean or the 2" percentile rank in ONE area of development

OR

Category C:
-1s based on professional judgement that is not an individual decision but a team decision.

When reporting scores, total developmental areas or total domain scores are required; individual subtest scores may not
be used as a determinant of delay in any of the developmental domains assessed. For each developmental area,
assessment result reporting should include standard score, percentile rank, assessment observations, and an
interpretation of results. The interpretation of results should include strengths and weaknesses identified. The assessment
must include observations and narratives from those who know the child best.

Specific components of the NCD definition:

- The child does not meet the eligibility requirements for any other IDEA category.

- Students with Noncategorical Delay can qualify in a related service area only.

- A lack of appropriate instruction in reading or math, or limited English proficiency is not a determinant factor.

- The pre-referral team or Multi-tiered Systems of Support (MTSS) process may be utilized as the primary referral
team.

- Eligibility criteria must be based on documented delay or a rationale for placement in special education utilizing
professional judgment.

- Re-evaluation must be completed before the child’s 10th birthday resulting in a plan for exit from special
education or determination of eligibility under a specific disability category.

- For children, ages 3 through 5, a teacher with an Early Childhood Special Education (ECSE) credential must be available
for consultation on the evaluation teams and IEP teams for every child for whom the NCD definition will be utilized.



- For children, ages 6 through 9, a teacher with a Special Education Strategist credential, or a teacher(s) with credentials in
the areas of Intellectual Disability, Emotional Disturbance, and Specific Learning Disabilities must be available for
consultation on the evaluation teams and IEP teams for every child for whom the NCD definition will be utilized.

Professional Judgment

Although the NCD definition creates an opportunity for the State to reach children who might experience failure in a general
education classroom, judicious use of the category is necessary to ensure that children are not placed under the NCD category
due solely to lack of instruction or limited English proficiency. Furthermore, the IDEA regulations make it clear that eligibility
under the NCD definition can be based on either documented delays or the professional judgment of the team.

The overall purpose of professional judgment is to ensure the team uses their professional expertise to interpret the array of
evaluation data and determine eligibility on an individual basis. It should be used for every decision from the formation of the
multi-disciplinary team through the formal eligibility determination. Professional judgment is a special type of judgment rooted in
a high level of professional expertise and experience. It emerges directly from extensive data and is based on the
professionals’ explicit training, direct experience with those with whom the professionals are working, and specific knowledge of
the person and the person’s environment. The use of professional judgment enhances the precision, accuracy, and integrity of
the professionals’ decision in that case (Schalock & Luckasson, 2005). It should be noted, there are times when professionals
will need to rely more heavily on their professional judgment because of the individual child’s characteristics and
circumstances.

There are a series of questions for teams to consider when making a professional judgement decision.
- Does the student have a syndrome or disorder that has a high probability of resulting in a disability (i.e., Spina Bifida,
Down Syndrome)?
- Is the student functioning close to age level (close to Category A and B) because of intensive early intervention but who
are expected to regress if the intervention services were discontinued?
- Is the team able to substantiate the impact of severe environmental deprivation on environmentally at-risk children, such
as when both parents are developmentally disabled?
- Can the team identify lack of opportunity or language and cultural differences, and separate these factors from
developmental aspects of the student?
- Does the student exhibit challenging behaviors across settings and across time or does the student exhibit situational
behaviors?
- What are impacts of the student’s current functioning on the team’s ability to complete and interpret formal, standardized
assessments?
-Did the child receive specialized services (e.g., any kind of therapy, counseling, psychological, nutritional services)
prior to the referral?

Educational Impact:
The impact of the disability requires specialized instruction as it has an adverse impact on educational performance and is

not able to be provided by general education.
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